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CAc tdi xﬁm pham rt‘mh (‘]l_lc (XPTD) dwoc quy dinh trong Bo luat Hinh sy (BLHS) nim 2015 tai Chuwon
XTIV, tir biéu 141 deén Diéu 147. So v6i BLHS nim 1999 (sira doi bo sung nim 2009 goi tit 1a BLHS 1999g)
cho thay, so diéu lut quy dinh vé nhom tdi nay c6 sw gia ting va thay ddi dang k’é. Mic du vé mit hinh
thire, BLHS 1999 c6 6 diéu ludt, con trong BLHS 2015 ¢6 7 diéu lujt quy dinh v& nhém t9i XPTD, tiic Ia
chi tang hon c6 1 diéu luat, nhung v& mit ndi dung cu thé giia hai BLHS nay c6 nhiéu diém khéc alinu 73
viée quy dinh nhém tdi trén. Trong pham vi bai viét nay, tac gia so sanh va lam sang to sw khac nhau do
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Crimes of sexual abuse:
comparison between the Penal Code
1999 and the Penal Code 2015

Summary

The sexual assault offenses are stipulated in
Chapter XIV of the Penal Code 2015, from
Article 141 to 147. Compared to the Penal
Code in 1999 (amended in 2009, referred
to as the Penal Code 1999), it is found that
the articles Which provide for this group
of crime increase and have significant
changes. In team of the formality, the
Penal Code 1999 has 06 articles, while the
Penal Code 2015 with 07 law provisions on
sexual offenses against this group, which
is just increase by 01 articles; however, in
term of the specific contents, the two Penal
Codes have two different points on the
above specified group. Within the scope
of this paper, the author will compare and
clarify the differences.
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Mo dau
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Béo v¢ cugc sdng binh yén cho mdi ngudi, chim
lo cho hanh phiic cua con ngudi va xa hoi la muc tiéu
phan déu cao nhit cta ché dé ta [1], vi con nguoi vira
la dong luc vira 1 muc tiéu chinh cua su phat trién,
1a t& bao cua xi hoi, con nguoi da sang tao ra xa hoi
va la gia tri xa hoi cao quy nhit. “Trdi qua may cudc
truong chinh danh giac dung nude, giir nieoe, voi bao
hy sinh, madt mat, moi nguwoi Viét Nam hiéu ré hon ai
hét cac gia tri cuia tir do va quyén lam nguoi. Vi vdy,
voi chung ta, quyén con nguoi that suw thiéng liéng”
[2]. Pé bao vé quyén thiéng liéng do, phap luat hinh
su vé céc toi XPTD da duoc hinh thanh rat sém trong
hé théng phap luat Viét Nam va luén dugc quan tam
hang dau trong cong tac phong, chéng toi pham. Chinh
vi vy, sau mdi lan sira déi, bd sung va thay thé BLHS,
nhom toi XPTD ludn 1a mot van dé duoc cac nha lap
phap hét sirc quan tam.

Sau hon 14 nam thi hanh, BLHS 1999 da c6 nhimg
tac dong tich cuc ddi voi cong tac phong, chong toi
pham, bao vé va thuc day su phat trién kinh t€ - xa
hoi cua dit nuée, gop phan tich cuc vao sy nghiép
xdy dung va bao vé vimg chic Té qudc Viét Nam xa
héi chu nghia, bao vé tot hon quyén con nguol, quyen
cong dan. Tuy nhién, sau khi BLHS 1999 duoc ban
hanh, tinh hinh toi pham n6i chung va toi pham XPTD
noi riéng dién bién hét stic phire tap voi nhimg phwong
thire, thi doan tinh vi. Didu nay da lam cho BLHS
hf{ln hanh tré nén bat cap, khong dap tmg duge yéu
Cau cua thyc tién. Hon nira, viéc quy dinh vé nhom toi
XPTD cua BLHS 1999 con nhiéu bat cap vé mit ky
thugt 1ap phap lién quan dén sy thong nhét gitta céc
01 trong nhém tdi: cac déu hiéu dinh toi, dinh khung
Cua cac §i danh trong nhom; khung hinh phat cung
nhy khoang cach khung hinh phat cua mot s toi danh;
chura ¢6 sy nht quan trong cdch phén chia gitra cic t1
Dbam,._ Nhing bat cap nay ciing anh huong l6n dén
Viée huéng din thi hanh va ap dung cic quy dinh cua
BLHS trén thye té. Do vay, BLHS 2015 ra doi thay thé
cho BLHS 1999 da sira déi, bé sung nhom t9i XPTD
VOl nhing noi dung khac biét déang ké.

aur2 d5i ten mat 6 toi béng viéc cu thé hoa do
U0l nan nhan cac toi XPTD

01 danh mét s6 161 ciia nhém o1 XPTD quy dinh
“‘,Ur‘f‘-’ BLHS 2015 ¢6 sy thay déi so voi BLHS 19??-
(}-' *he, 101 hiép dam tré em (Diéu 112) thanh t0i hiép
dém nguoi dudi 16 tudi (Dicu 142); tdi cudng dam tre
®m (Didu 114) thanh t6i cudng dam nguoi tir du 13
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tudi dén dudi 16 tudi (Dicu 144); t6i giao cAu vai tré
em (Piéu 115) thanh t6i giao cau hodc thuc hién hanh
vi quan hé tinh duc khic véi nguoi tir du 13 tudi dén
dudi 16 tudi (Didu 145); t6i dam 6 tré em (Didu 116)
thanh t6i dam 6 d6i véi nguoi dudi 16 tudi (Diéu 146)
[3].

Su thay doi tén t6i danh nhu trén 14 do céc nha lam
luat da cu thé hoa ddi tuong tac dong (nan nhén) cua
nhom tdi nay, dic biét 1 cu thé hoa vé d tudi nan nhan
so vo1 BLHS 1999. S¢ di phai cu thé hoa do tudi nan
nhin ma khong dé cum tir chung la “tré em” nhu trude
day la boi Ludt Bao vé, cham sdc va gido duc tré em
nam 2004 quy dinh tré em 1a cong dan Viét Nam dudi
16 tudi. Tuy nhién, quy dinh nay chua tuong thich vai
Cong wdc cua Lién hop quoc vé quyén tré em (QTE).
Hon nita, Hién phép nim 2013 ghi nhan quyén con
nguoi, quyén cong dan, trong khi Luat Bao v¢, chim
s0c va gido duc tré¢ em nam 2004 chi quy dinh tré em
la cong din Viét Nam dudi 16 tudi. Do do., khong co
co so phap ly dé bao dam cac QTE dong thoi 1a quyén
con ngudi doi voi tré em 14 ngudi nude ngodi cu tri tai
Viét Nam, tré em khong qudc tich cur tra tai Viét Nam.
Vi vy, nhim khic phuc nhimg han ché, bét cap, bao
dam twong thich hon véi Cong udce cua Lién hop qudc
vé QTE va trién khai thi hanh Hién phap nam 2013,
viéc quy dinh cu thé hoa dQ tuéi\nan nhan trong cac
61 XPTD la hét sirc can thiét. Diéu ndy tao diéu kién
thun loi cho cac co quan tién hanh t6 tung trong qué
il ap dung khong bi nhdm lan hay hiéu khong thong
nhit vé van dé nay.

Mo rong noi him khai niém “giao cau”

BLHS 2015 dd mo rong ndi ham khdi niém "giao
chu” quy dinh tai céc t0i: hiép dam (Dicu 111), hiép
dam tré em (Diéu 112), cudng dam (Diéu 113), cuollg
dam tré em (Biéu 114) va ti giao céu vai tré em ‘(DIeL-l
115) ciia BLHS 1999 thanh “giao cau hogic ¢¢ hanh vi
quan hé tinh duc khac” & cac diéu luat tuong ung.

it phat tur thue té, cac to1 XPTD

Su thay d6i nay xu ‘ _ e
A n bién phuc tap boi nhiéu

ngay mot gia tang va co die !
A i O i nhir Anh vi

hanh vi pham to1 da dang. vuqr qua nhtmg l.1anh;
pham ti cli, mang tinh chat truyén thong nhw giao cau.
H():n nita, theo quy dinh cua BLHS 1999 thi yeu to bat
5. s : . A1 hidn dam.

bude dé chung minh mot nguol phe_uP toi Nhl(‘p _Flal
am tré em hodc cudng dam, cudong dam tr¢ em,
]a thuc hién viéc ”giap cau” vol
hé nao coi la "giao cau” thi hién

hiép d
giao cau vol tre em
nan nhan. Tuy nhien, t
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nay chua duoc giai thich hozc huéng dan cu thé.

Theo Téng két va huéng dn dudng 16i xét xir 3
hiép dam va mét b tdi pham khac vé tinh dyc s6 329-
HS ngay 15/5/1967 ciia Toa 4n nhén dan t5i cao ciing
nhu qua thue tién nhiéu nam 4p dung phap luzfi:c clia 9éc
co quan tién hanh t6 tung va quan niém truyén thong
cia ngudi dan Viét Nam thi hanh vi “giao cau” van
duogc hiéu theo nghia truyén théng 13 “duong vat co sat
vao bd phén sinh dyc cua ngudi p}lu nir”. Vi va;ly, khi tré
em nam hodc nam gidi bi giao cau trai y muon thi cac
co quan chirc nang chi xur ly dugc mot be‘mh vi “dam 6
tré em” hodc lam nhuc ngudi khac. Di€u d6 c6 nghia
13 chi thé cua toi hiép dam vdi vai tro 13 ngudi thuc
hanh chi 12 nam gidi con nan nhén chi 1a nit gigi. Nhu
vay, v hinh chung di khién tré em nam khéng dugc
bao vé trude tdi pham XPTD. Bén canh do, trong thuc
ti®n hién nay thi cach thirc giao cau kha da dang, giao
chu khéng con dimg lai & cach thirc “truyén théng”
14 b phén sinh duc nam va nir tiép Xuc voi nhau ma
con thong qua duong miéng, hdu mon... Dic biét, Xuét
hién tinh trang ép budc hodc cudng birc quan h¢ tinh
duc giita nhimg ngudi cing giéi tinh. Dién hinh nhu
vu Nguyén Van Tinh (Pong Héi, Quang Binh) giao
chu tréi y mudn véi mot ngudi dan dng dong tinh', hay
vu Nguyén Dinh Viét (44 tudi ¢ phuong Hai Hoa, TP
Moéng Céi, Quang Ninh) hiép dam bé Duy (3 tudi)’.
Do vy, d& dam bao phan anh dugc nhimg yéu cau cia
thuc tién diu tranh phong, chbéng t6i pham xam hai
tinh duc, thi bén canh viéc quy dinh hanh vi giao cAu,
cac Didu 141, 142, 143, 144 va 145 caa BLHS 2015
d3 bd sung thém trudng hop néu ngudi pham t6i “thuc
hién hanh vi quan hé tinh dyc khac” ciing bi coi 1a thyc
hién cac t6i pham nay. Va ciing théng qua sy thay d6i
quy dinh nay cho thdy, khong chi ndi ham khai niém
giao ciu da dugc mé rong ma chua thé, nan nhén cia
nhém t6i XPTD ciling dugc mé rong hon. Cu thé, chu
thé cua t6i hiép dam khong chi 1a nam gi6i va nan nhan
14 nit giéi ma cha thé, nan nhan c6 thé 13 nam giéi, nix
giGi va nguai ddng tinh [4].

Cu thé hoa mot so khai niém
Xuét phat tir thuc ti€n xét xir khi 4p dung BLHS

1999, mdt s6 khai niém nhur ngudi thanh nién, nhidu
ngudi, nhiéu lan... chua dugc hiu va 4p dung théng

'Xem thém: http://vietnamnet.vn/vn/thoi-su/191153/vu-an-co-mot-
khong-hai-o-vn-dan-ong-hiep-dam-dan-ong html

*Xem thém: http://www.tinsd.com/2015/1 2/bang-hoang-phat-hien-
cac-vu-hiep-dam.htm]
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nhét. Vi vay, BLHS 2015 di cu thé hoa va thay thé mot
sb khai niém, cum tir trén duoc dé cip dén trong cac
tinh ti€t dinh khung ctia nhém t6i XPTD. Cu thé:

- “Ngudi da thanh nién” dugc thay bang “ngudi di
18 tudi tré 1én”.

- “Nhiéu nguoi” dugc thay bing “tir 2 ngudi tré
1én”.

- “Nhiéu 14n” dugc thay bang “tir 2 l4n tré 1én”.

- “Gay ton hai cho sirc khoé ciia nan nhén ma ty 1€
thuong tat...” dugc thay thé bang “Gay thuong tich
hpéc gy ton hai’cho stirc khoe cua nan nhan ma ty 18
ton thuong co thé...”.

Bén canh d6, ciing xut phat tir viéc mé rong noi
ham khéi niém “giao cdu” va cu thé héa dé tudi nan
nhéan (n’hu da Rhén tich & trén), cac nha lam luét da
thay the, cu the khai niém mot s6 ti cia nhom toi
XPTD nhu:

- Khai niém “hiép dam tré em” durgc thay bing
“dung vii luc, fie doa dung vii luc hoic lgi dung tinh
trang kh(")ng’thé tr vé duge cia nan nhan hoic thu doan
khac giao cau hoic thuc hién hanh vi quan hé tinh d1.1c
khdc v6i ngudi tir i 13 tudi dén duoi 16 twéi tréi v ¥
muon cua ho”; hodc “giao ciu hodc thue hién hanh vi
quan hé tinh duc khic véi ngudi dudi 13 ii
- Khéi niém “cuéng dam tré em” duoc thay bing
ding moi thi doan khién ngusi tir di 13 tudi dén
dudi 16 tudi dang & trong tinh trang 18 thugc minh hoiic
trozlg tilh trang quén bach phai midn cu(;mg giao cdu
hog}c mien cudng thuc hién hanh vi quan h¢ tinh duc
khac”. ' '
L KhAal niém “giao ciu véi tré em” duoc thay bang
giao CaP.hqéc thye hién hanh vi quan he tinh duc khac
fﬁaﬁgﬁﬁ" tir da 13 twdi dén du6i 16 tudi, néu khong
o¢ truong hop quy dinh tai Didu 142 va Didu 144
cua B§ luat nay”.

- Khai niém “dam & v e 3
“c6 hanh o fl 1 iiarr} 0 Vo1 tré em” dugc thay bing
nhim muc g am 0 601’v01 nguoi dudi 16 tudi khong
e l.lC_ ich giao ciy hodc khong nhim thuc hién

anh vi quan hg tinh duc khac”.

Vige cu thé hoa va tha
cum tir S€ tao sy théng
nhimg van dé tren_ T
ap dung, thyc hién
hién tugng bo lot

y }hé mdt loat cac khai niém,
nhét, én dinh trong cach hidu
Ur d6, han ché va tranh duogc céch
khong théng nhit, déng b6 din dén
t0i pham va 1am oan ngudi vo toi,
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gy birc xtic trong du luan nhén dén.

Thé hién ré nét hon nguyén tac phan héa trach
nhiém hinh sv trong cac tdi XPTD

Nguyén tic phan hoa trach nhiém hinh su trong luét
dd dugc thuc hién mét budc cao hon trong nhom tdi
XPTD cuia Chuong XIV néi riéng ciing nhur trong toan
BLHS 2015 néi chung. Day 1a mt sy khac biét ndi
bét dugc thé hién kha rd trong cac diéu luat cua nhém
t0i nay. Sur phan hoa trach nhiém hinh su trong luét ¢
mirc cao hon nhu vay 14 co s¢ phap 1y thuan logi, tao
diéu kién tdt cho viéc ca thé hinh phat trong thuc tién
ap dung luat hinh su dé d4u tranh phong chdng cac toi
XPTD.

Nguyén tic phén hoa trach nhiém hinh sy dugc thé
hién qua viéc cu thé héa & murc tbi da cac tinh tiét dinh
khung cia ting toi pham trong nhom ti. Cu thé nhimg

tinh tiét nay la:

- Gay rdi loan tAm thin va hanh vi ctia nan nhén tir
11 dén 45% (tir Diéu 141-146).

- Gay roi loan tAm thin va hanh vi cua nan nhén
46% tr& 1én (tir Diéu 141-146).

- Pham t6i dbi véi ngudi dudi 10 tudi (Diéu 142).

- Pi v6i ngudi ma ngudi pham t6i co trach nhiém
chim sdc, gido duc, chira bénh (Dleu 145).

- Lam nan nhén tu sat (Dleu 146).

Ngoai viéc quy dinh nhing tinh tiét dinh khung
ting ning moi nhu da néu trén thi BLHS 2015 con
khéc phuc han ché cua BLHS 1999 khi cu thé hoa va
chi tiét hon nhing tinh tiét dinh khung ting nang nhu
pham t5i nhiéu nguoi thanh pham o tir 2 ngudi tro 1én
hay pham t6i nhiéu 1in thanh pham tdi tir 2 lan trg 1én.
Hay tai khoan 3, Diéu 116 BLHS 1999 quy dinh rét
chung chung: “Pham to1 gay hau qua rt nghiém trong
hogc dic biét nghlem trong” thi cling duogc khéc phuc,
quy dinh cu thé hon tai khoan 3 Piéu 146 BLHS 2015:
Pham t6i thugc mot trong cac trudng hop sau day thi
bi phat to tir 7 ndm dén 12 nam: a) Gay rdi loan tam
thin va hanh vi ciia nan nhan 46% tro 18n; b) Lam nan

nhan ty sat [5].

Sv thay d@i vé khung hinh phat va hinh phat bd
Sung

So véi BLHS 1999 thi BLHS 2015 c0 su thay dot
ve khung hinh phat va hinh phat b6 sung cua t1 cudng
dam nguai tir du 13 tdi dén dudi 16 tubi (Diéu 143)
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va tdi giao cdu hodc c6 hanh vi quan hé tinh duc khac
voi nguorl tir dit 13 tudi dén dudi 16 tdi (Piéu 145).
Cu thé nhu sau:

- Tai khoan 3 Diéu 143 quy dinh khung hinh phat
la: phat tu tir 10 nim dén 18 nam, thay cho mirc phat tir
7 ndm dén 18 ndm cua khoan 3 Piéu 113.

- So v6i Diéu 115 thi Diéu 145 bb sung thém khoan
4 quy dmh vé hinh phat bé sung la ngum pham ti con
¢6 thé bj cAm dam nhiém chirc vy, cAm hanh nghé hoic
lam cong viéc nhét dinh tir 1 ndm dén 5 ndm [6].

Su thay ddi nay cho théy, cac nha lam luat 43 danh
gia mirc d6 nguy hiém ciia nhimg hanh vi pham3i trén
cao hon so véi luat cii. Vi vdy, cin 4p dung hinh phat
nghiém khic hon nhim néng cao hiéu quéd cong tac
phong chéng nhimg t6i pham nay.

B0 sung tdi méi: tdi s dung ngudi dudi 16 tudi
vao muc dich khiéu dam

Trong BLHS 2015 c6 mét t6i méi duoc b sung vao
nhém tdi XPTD, d6 1a tdi sir dung ngxorl dudi 16 tu01
vao muc dich khiéu dam [7]. Su bd sung nay 1a cin
thiét, xuit phét tir co s¢ thuce té sau:

Hién nay, cac hinh thic khiéu dam bung nd va gla
tang manh mé tren khip céc chau lyc. Dién hinh, qudc
gia gur vi tri s6 1 trong nganh céng nghlep giai tri truce
tuyén cho ngudi 16n 1a My, nudc chiém t6i 60% cac
dich vu khiéu dam trén Internet. Thong ké cho thay,
My co tong cong 4,2 tridu tén mién chira ndi dung
khiéu dam. 2/3 sb website khiéu ddm ctiia My co dia
chi IP duoc ding ky tai bang California. Nuorc xép vi
tri thir 2 trong lmh vue khiéu dam tryc tuyén 13 Ha
Lan, qudc gia ndi tiéng véi chi nghia tu do va chiém
toi 1/4 thy phan dich vu giai tri cho ngudi 16n trén
Internet ciia thé gigi. Nudc nay ¢6 1,8 triéu tén mién
chira toi 187 triu websne dbi truy. Pung thir 3 trong
danh sach céac “cuong quoc * khiéu dam tryc tuyén la
Anh v6i 512.000 tén mién chura 52 tneu website cung
cAp théng tin “nhay cam”. Dirc néi nep G vi tri thu 4
v6i 1,16% thj phan khiéu dam truc tuyen cung cép 8
triéu web51te chira néi dung dox truy, tro vé hon 80.000
tén mién khac nhau’. Khong ndm ngoai vong xoay do,
tinh trang khiéu ddm & Viét Nam da dén mirc dang bao
dong. Xuat hién ca nhimg hién tuong st dung tré em,
ngudi dudi 16 tudi vao muc dich khiéu dam. Hon thé

3Xem thém: hitp://vietnamnet.vn/vn/cong-nghe/136630/cong-bo-ban-
do-cac-cuong-quoc-web-khieu-dam-the-gioi.html
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nita, tinh nguy hiém ctia hanh vi nay khong nho va dé
lai hdu qua dau 10ong cho cic nan nhan, gia dinh va xa
hoi. Pién hinh nhr vu Nguyén Tran Béo Anh, 21 tudi,

tri tai xa Binh Khénh Dong, Mé Cay Nam, Bén Tre.

Béo Anh 1ap trinh cho trang web Vkid.tv, cho dang tai,

trao d6i rat nhiéu album éanh, phim ddi truy. Trong sb
1.328 phim, v&i 690 album &nh dbi truy lién quan de’m
tinh duc vé’i tré em dugc dang tai trén trang web, Bao
Anbh truc tlep dang tai khoang 300 phim va 100 album
anh, ngudn lay tir cac trang web khiéu dam doi truy
khac trén mang Internet. Kiém tra may tinh c nhan
cta Bio Anh, co quan canh sat diéu tra phat hién con
lwu giir 621 anh va 168 clip (phim)*. Pdy 1a mét vu
viéc dic biét nghiém trong, gy anh huo‘ng dén thuin
phong my tuc va tam ly tré em, dugc tq f:th quy md
va dién ra trong mét thdi gian dai. Vu viée ciing chgn?
dén mot vin dé méi, d6 1a van dé lam dung tinh d'uc tré
em nam, van chua dugc cac bic cha me va x3 hdi quan
tam ding mirc.

Hon nita, mic du BLHS 1999 da quy dinh tgi dam
0 vdi tré em tai biéu 116, tuy nhién, guaﬂ nglnlién’ cuu
chiing t6i nhén thdy, viéc quy dinh t5i dgn:n 6 véi tré
em chua bao quat hét cdc hanh vi x:?lm hai tinh duc ’tre
em xay ra trén thyc tién trong thoi gian qua. Theo ca.lc}}
hiéu hién nay vé dam 6 thi hanh vi dam 6 dugc coi 1a

“Xem thém: http:/dantri.com.vn/phap-luat/lot-mat-nhung-ke-cam-
dau-trang-web-khieu-dam-tre-em-nam-20160218080330058.htm
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hanh vi dung cham vao nhitng b phan nhay cam cua
tré em hodc bugc tré em dung cham vao nhitng bo phan
nhay cam cta nguoi pham tdi. Tuy nhién, trong thuc
tién thi nhiéu trudng hop, ngudi pham t6i ép budc tré
em phai biéu dién cac hanh vi khiéu dam, déng phim
khi€u ddm hodc budc tré em phai xem nhitng hinh anh
khiéu dam... Day déu la nhitng hanh vi nguy hiém, anh
hudng nghiém trong téi sur phat trién cua tré em. Chinh
vi nhitng 1y do trén ma BLHS 2015 d4 bd sung thél:l‘l
Diéu 147 quy dinh v& tdi sir dung ngudi dudi 16 tudi
vao muc dich khiéu dam.
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